
	  

Practice Advisory #4 

Release of Psychology Records in Litigation 

DRAFT FOR REGISTRANT FEEDBACK 

Practice Issue 

This practice advisory addresses issues which regularly arise respecting the release of registrants’ practice records in 
litigation contexts.  

Background 

Every registrant must comply with any Court Order that the registrant release confidential information to the extent 
and in the manner specified by the Order. This is confirmed by Standard 6.11 of the Code of Conduct, which 
stipulates that despite any other provision of the Code, a registrant “must comply with a court order requiring the 
release of confidential information.” 

A registrant may, however, receive a request from a client, from a client’s representative (such as a lawyer), or from 
another party seeking the release of confidential information for legal purposes without a Court Order. Records may 
be requested by clients or other persons in order to assist a client’s case, or to fulfill a disclosure obligation which 
the client owes to another litigant. 

Requests pursuant to rights of the client 

The right of the client or a client’s legal guardian to access practice records arises under the common law of Canada, 
which recognizes that patients have an interest in information which a health provider has obtained in the course of 
providing treatment, including reports or materials provided by other health care providers: McInerney v. 
MacDonald, [1992] 2 S.C.R. 138. The right of access is expressed by Standard 6.12 of the Code. 

The right of a client to access practice records may also be exercised by a non-client litigant who has procured a 
signed authorization form from the client. Such a circumstance will typically arise where a client owes a duty to 
other litigants to disclose all relevant documents within the client’s possession or control, including any documents 
to which the client has a right of access. 

Supreme Court Civil Rule 11-6(8), which came into effect on July 1, 2010, specifies that a party who serves an 
expert report must provide to the requesting (i.e., opposing) party one or more underlying records as requested, 
including “any written statement or statements of facts” on which the opinion is based, “a record of any independent 
observations made by the expert in relation to the report,” “any data compiled by the expert in relation to the report,” 
and the results of any tests or inspections relied upon by the expert in forming an opinion, and must “if asked to do 
so by a party of record, make available to the requesting party for review and copying the contents of the expert’s 
file relating to the preparation of the opinion set out in the expert’s report....”  This rule pertains to the party (i.e., 
client or representative) rather than the expert, but can be anticipated to influence information requests received by 
registrants.  These increased disclosure requirements entitle parties to pre-trial access to underlying records upon 
which experts have based their opinions, regardless of the nature of those underlying records (i.e., regardless of 
whether they fit the definition of practice records or of test materials as differentiated below). 



	  

Requests by non-client litigants 

A registrant may also receive a “request” for records from a non-client litigant on the basis the records are relevant 
to a court proceeding. Such a request is not itself a basis for a registrant to breach confidentiality, but such requests 
are typically made to elicit an express refusal by the registrant to disclose records, which refusal becomes evidence 
that records are unavailable to a litigant except by means of a Court Order (e.g., where a client refuses or neglects to 
authorize a registrant to disclose records). Further, or alternatively, a registrant may receive a Notice of Application 
(previously a Notice of Motion under the Supreme Court Rules) by which a litigant requests a Court Order requiring 
the registrant to release confidential information for purposes of the legal proceeding. 

The right of a non-client litigant to request a Court Order requiring disclosure may stem from Supreme Court Civil 
Rule 7-1(18) (previously Supreme Court Rule 26(11)), although some statutory tribunals may also be empowered to 
require a non-party to disclose confidential information. 

Selected Relevant Standard of the Code of Conduct 

Standard 6.13 of the Code addresses procedures which registrants must follow before releasing confidential 
information: 

6.13  Release of Psychology Records  

For purposes of this provision, 

“practice records” means, in relation to any given client, all documents contained on any kind of 
media, including electronic media, in the primary control of the registrant and relating in any way 
to the registrant’s provision of psychological services to the client, including but not limited to 
correspondence, notes including interview notes, documents containing information maintained 
pursuant to standard 13.6, and test results, but specifically excluding test material; 

“test material” means, in relation to any given client, all components of any test administered to a 
client, including test instructions, test manuals, test components including test questions and test 
stimuli, completed or partially completed test protocols, and test forms, including test forms which 
record client test responses or which record notes about client responses or behaviours during 
testing. 

“test results” means, in relation to any given client, all documents contained on any kind of media, 
including electronic media, which record the outcome of any test administered to a client and not 
qualifying as test material, including client responses to test questions or test stimuli, test scores, 
summaries of raw or scaled test scores, and notes about client responses or behaviours during 
testing. 

In providing access to practice records and to test material in compliance with standard 6.12, a 
registrant must comply with the following requirements: 

(1) Release of Practice Records to the Client 
Where a client or the client’s legal guardian (the “authorizing party”) has requested a release of 
confidential information to the authorizing party or to fulfill the request of another (the 
“requesting party”), the registrant must, before releasing all or any part of the practice records, 



	  

(a) obtain a valid written consent from the authorizing party to the release of 
practice records; 

(b) clarify with the authorizing party, or the requesting party if applicable, 
which parts of the practice records are relevant to the purpose of the 
information request; 

(c) evaluate whether disclosure of the practice records being requested would 
involve a significant likelihood of a substantial adverse effect on the 
client’s physical, mental or emotional health, or harm to a third party, 
within the meaning of standard 6.12; 

(d) where non-disclosure of requested practice records appears warranted on a 
basis set out in standard 6.12, advise the authorizing party, and the 
requesting party if applicable, of the reason why disclosure of the material 
being withheld would be harmful, and offer a summary or a redacted 
version of the practice records; 

(e) comply with all other applicable legal requirements concerning disclosure 
of potentially harmful materials or the privacy interests of third persons; 

(f) where redaction or withholding of practice records appears warranted 
under standard 6.12 or is otherwise required by law, but the authorizing 
party or the requesting party insists on full disclosure, advise the objecting 
party of the specific grounds permitting or obliging the registrant to limit 
or withhold disclosure; 

(g) advise the recipient of any practice records, or any summaries or redacted 
versions thereof, in writing, of the confidential nature of the documents, 
and the potential harm to the public of improper use of the information by 
unqualified individuals. 

(2) Release of Test Material to the Client 
Where an authorizing party has requested a release of confidential information and the request 
includes or may include test material, the registrant must, before releasing all or any part of test 
material, and in addition to performing the steps set out in subsections (a), (b), (c), (d) and (g) in 
6.13(1) above, 

(a) where the release of test material to an authorizing party or to a requesting 
party if applicable without a court order would put the registrant in breach 
of contractual obligations to a test publisher or otherwise violate 
applicable law, advise the authorizing party and the requesting party if 
applicable that the test material cannot be released without a court order, 
advise of the basis for refusal, and where the basis for refusal is a 
provision in a privacy-related statute, direct the authorizing party, and the 
requesting party if applicable, to the relevant privacy commissioner; 

(b) where a registrant cannot release test material to an authorizing party or to 
a requesting party if applicable without a court order, but may release test 
material to another registrant or a psychological service provider in 



	  

another jurisdiction, offer to release the test material to another registrant 
or psychological service provider in another jurisdiction; 

(c) where a registrant cannot release test material to an authorizing party or to 
a requesting party if applicable without a court order, offer to review test 
results with the authorizing party or the requesting party if applicable to 
provide information helpful to the purpose of the request; and 

(d) where a registrant cannot release test material to an authorizing party or to 
a requesting party if applicable without a court order, offer to provide a 
summary of results, with explanations to provide meaning and context, 
without providing copies of test material. 

(3) Notice to legal counsel retaining registrant 
Where a registrant has been retained by a lawyer for a legal matter relating to the client, the 
registrant must advise the lawyer of any request for the release of practice records or test material 
prior to releasing any part of the practice records or test materials. 

(4) Release of Practice Records or Test Material to another registrant or recognized 
psychological services provider 
Where a client or the client’s legal guardian has requested that practice records or test materials be 
released to another registrant or a psychological service provider, the registrant must comply with 
subsection (1) and (2) above prior to releasing any information. 

Advisory 

• Consider who your client(s) is(are) and what consents you have or need:  Registrants are advised to 
consider carefully who their client(s) is (are), and whether they have the necessary consent(s) from all 
appropriate parties to release information, or on what alternative basis they are considering releasing 
information. 

• Consider what types of documents and materials are in your file:  Registrants are advised to review 
carefully the definitions for practice records, test materials, and test results provided in Standard 6.13, to 
consider the nature of their file materials to determine which, if any, items of raw test data meet the 
definition for test materials and which, if any, meet the definition for test results, and to consult Standard 
6.13 for the specifications for handling release of these different types of information.  Section 6.13(1) 
details requirements for releasing practice records (which include test results and specifically exclude test 
materials), and Section 6.13(2) details requirements for releasing test materials.  In addition, registrants 
should note that the definition of “test material” is wider than the subject matter of Standard 6.13(2)(a) 
through (d), which specifically address test material that cannot be disclosed due to contractual or other 
obligations. Accordingly, registrants should be aware that some test material may not engage Standard 
6.13(2) at all. Therefore, registrants are advised to consider their test materials to determine which, if any, 
of these materials entail contractual obligations and/or legal requirements not to disclose, and which, if any, 
of these materials do not entail such contractual or legal obligations.  Registrants are reminded that various 
standards in the Code specify responsibilities for safeguarding test materials, regardless of copyright  or 
contract status.  (See Standards 11.13, 11.14, and 11.16.) 

• If you have client authorization and Supreme Court Civil Rule 11-6(8) does not apply:  Where a release 
of confidential information is requested or authorized by a client or the client’s legal guardian, registrants 



	  

must release or withhold confidential information pursuant to Standard 6.12 and in accordance with the 
requirements of Standard 6.13 in all instances in which Supreme Court Civil Rule 11-6(8) does not pertain.   

• If Supreme Court Civil Rule 11-6(8) does apply:  Supreme Court Civil Rule 11-6(8) applies where a 
registrant has been appointed to tender expert opinion evidence to the court, has prepared a report, and that 
report has been served by one of the parties in a proceeding on all parties of record.  

For purposes of registrants complying with the Code of Conduct, where a client has made a written request 
to a registrant for release and/or availability of practice records, test materials, or test results which fall 
within the scope of Rule 11-6(8) and for which there are no contractual obligations or legal requirements 
regarding disclosure, for purposes of satisfying disclosure under Rule 11-6(8), the College considers that 
such a written request may be treated as equivalent to a Court Order for purposes of Standard 6.11 such that 
a registrant may generally comply with such a request without violating the Code. In the absence of an 
actual Court Order, however, disclosure by a registrant pursuant to Rule 11-6(8) is still subject to: 

§ non-disclosure being warranted by Standard 6.12; 
§ any contractual or legal requirements for test materials; or  
§ any other ground on which a registrant may prefer that disclosure be supported by an actual Court 

Order.  

Accordingly, in the specific instance of a written request by a client for access to file contents pursuant to 
Rule 11-6(8), or any part of the file specified by Rule 11-6(8) as detailed in the Background section to this 
practice advisory, above: 

§ a registrant must comply with Standard 6.13(1)(a) through 6.13(1)(g), and must also document all 
steps taken pursuant to these requirements; 

§ where the request does or may encompass test material, such that the requested disclosure would 
put the registrant in breach of contractual obligations to a test publisher or otherwise violate 
applicable law, a registrant must comply with Standard 6.13(2)(a) through 6.13(2)(d), and must 
also document all steps taken pursuant to these requirements; and 

§ a registrant may otherwise make the requested documents available to the client, or make the 
contents of the file available for review or copying, so that the client may comply with Rule 11-
6(8). 

This means that a registrant may generally comply with client requests made pursuant to Rule 11-6(8). 

Despite a request under Rule 11-6(8), however, in the absence of an actual Court Order, a registrant: 
§ must decline to release practice records, test material, or test results where Standard 6.12 demands 

non-disclosure;  
§ must decline to release test material to the extent that disclosure without a court order would put 

the registrant in breach of contractual obligations to a test publisher or otherwise violate applicable 
law; and 

§ may decline to release practice records, test material, or test results, where the registrant chooses 
to require an actual Court Order.  

• Some general points:  Registrants should note the College’s allowing requests relating to Rule 11-6(8) to 
be treated as equivalent to a Court Order for purposes of professional conduct does not actually turn any 
such requests into a Court Order for other purposes. Standards 6.12 and 6.13(1) continue to apply, and 
where test material with contractual obligations and/or legal requirements is involved, Standard 6.13(2) 
continues to apply. 



	  

Registrants who have contracts with test publishers and who anticipate requests under Rule 11-6(8) 
concerning test material which they cannot disclose without a Court Order may consider contacting those 
test publishers in writing about disclosure requests made under Supreme Court Civil Rule 11-6(8), and 
seeking either the publisher’s agreement or refusal to the test material being released. Responses from a 
publisher may assist registrants to deal with disclosure requests. 

In circumstances in which requests for release of information may be anticipated, such as in the case of a 
registrant who is asked to conduct a medicolegal assessment, registrants may wish to review their legal and 
professional responsibilities regarding release of information with clients or their representatives prior to 
undertaking to provide the service. 

• Requests made by non-clients:  Where a non-client litigant has requested the release of confidential 
information relating to a client (the “requesting party”), or has applied to the Court for an Order requiring 
that the registrant release confidential information relating to a client (e.g., under Supreme Court Civil Rule 
7-1(18)), a registrant should ideally: 

§ Attempt to discuss with the requesting party, and consider addressing in any response to a Notice 
of Application, the redaction or non-disclosure of information incidental or irrelevant to the legal 
proceeding, and any privacy concerns relating to third persons; 

§ Attempt to discuss with the requesting party, and consider addressing in any response to a Notice 
of Application, any factors warranting non-disclosure under Standard 6.12; 

§ Attempt to discuss with the requesting party, and consider addressing in any response to a Notice 
of Application, any contractual or legal obligation of the registrant toward test publishers, 
including any obligation to protect the integrity of test material, and any public interest in 
protecting the integrity of test material against public access to court records or distribution during 
the litigation process; and 

§ Require, in the absence of proper client authorization, receipt of a properly entered Court Order 
prior to releasing any practice records or test material. 

• General requirement when releasing information:  A registrant who releases confidential information 
pursuant to a proper authorization, a Court Order, or Supreme Court Civil Rule 11-6(8), must attach a 
written statement to the records advising as follows: 

1. Psychological practice records are of a highly confidential nature; and 

2. The College of Psychologists of British Columbia is of the view that raw test data can be easily 
misinterpreted and should be discussed with a professional who is competent to use or analyse the 
raw test data. 

A registrant may also advise, as part of the written statement, that the College of Psychologists of British 
Columbia is of the view that psychological tests, test protocols, and results are professional tools which 
provide reliable and valid information only when analyzed by persons who are qualified to interpret such 
tests. 

A checklist of items for inclusion in a letter may be downloaded here.  



	  

This checklist does not constitute nor substitute for legal advice. This checklist is intended for use by registrants 
of the College of Psychologists of British Columbia. 
 

Checklist to accompany Practice Advisory #4 

• List of records enclosed and clear indication of recipient of psychological services. 

• Reference to authorization to provide the records [either client consent, court order, or a written request 
from counsel (for whom the registrant has prepared a report) for the release and/or availability of practice 
records, test materials or test results within the scope of Rule 11-6(8), for purposes of satisfying that rule]. 

• Statement re: obligation to advise that records are highly confidential in nature, and should only be re-
distributed with a view to both their private and sensitive nature, and the fact that they may contain 
information data, observations, or terminology which may be misleading to persons without sufficient 
foundational knowledge of either psychology or of practices relating to the professional provision of 
psychological services.  

• Statement re: obligation to advise of the view of the College of Psychologists of British Columbia that any 
raw test data contained in these records may be easily misinterpreted, and should be discussed with a 
professional competent to use or analyse such raw test data.  

• Statement re: view of College that psychological tests, test protocols and results are professional tools 
which provide reliable and valid information only when analyzed by persons who are qualified to interpret 
such tests.  

 

	  	  




